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IN THE COURT OF JUDICIAL MAGISTRATE 1st CLASS, NALBARI 

 

Case No. GR 1489/2017 u/s 379 IPC 

 

STATE 

-Vs- 

MITHUN GHOSH…………..  Accused 

 

 

Present: RUBINA YASMIN, A. J. S.    

 

Advocates appeared:   

  Mrs Manika Chakraborty………for the State. 

Mr. Khitish Barman………for the accused. 

 

Date of prosecution evidence – 13.02.18, 07.03.18, 28.03.18, 19.04.18, 

17.05.18 & 2.7.18 

Date of argument – 25.07.18  

Date of judgment – 8.08.18 

 

 

Judgment  

 

1. Shri Rajib Sarmah initiated the instant case by filing written 'ejahar' 

before the O/C, Nalbari P.S. on 19.09.17. Prosecution case in brief is 

that, on 12.07.17 at about 1:50 a.m. the informant was arrested in 

connection with a case and was in police lock up till 19/07/17. Before 

he was sent to the lock up the police did his body search and retain 

his mobile phone and other belongings. Later he was sent to District 

jail and had to remain there till 18/08/17 and was released on same 
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day on bail. It is alleged that when he went to the police station to 

recover his belongings but he same was not done. Hence the ejahar. 

2. On receipt of the 'ejahar', police has registered the case as Nalbari 

P.S. case No. 700/17 u/s 379 IPC and investigated the matter. On 

completion of investigation, police filed charge sheet against the 

accused person Mithun Ghosh u/s 379 IPC. 

3. During trial, accused person entered his appearance and was allowed 

to go on bail. Relevant copies of the case were furnished to him u/s 

207 Cr.P.C. Upon perusal of materials on record and after hearing 

both sides, sufficient materials were found against the accused 

person u/s 379 IPC and accordingly charges were framed. The 

contents of the charges were read over and explained to the accused 

to which he pleaded not guilty and claimed to be tried. 

4. Prosecution in support of the case examined seven witnesses. 

Defence side did not examine any witness in support of their claim. 

The accused person was examined u/s 313 of Cr.P.C. to which he 

denied all the allegations leveled against him. 

5. I have heard argument of both sides.  

 

Points For Determination 

6. Upon hearing and perusal of the record, I have framed the following 

points for determination: 

1. Whether the accused person has committed theft and thereby 

committed an offence punishable u/s 379 IPC?     

 

Decision Discussion and Reasons thereof 

 

7. I have carefully gone through the entire evidence on record and 

materials placed before me. 

8. PW 1 Purna Kanta Namasudra deposed in his evidence that on the 

date of occurrence he was in duty in Nalbari police station. The police 
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then arrested Rajib Sarma and brought him before the police station 

at around 2 p.m. and he was interrogated by the police. He stated 

that he does not know anything further. 

The defence declined to cross examine the said witness. 

9. Pw 2 Pradip Kalita deposed in his evidence that on the date of 

occurrence he was in his duty in Nalbari Sadar station. On that night 

at about 3 a.m. the informant Rajib Sarma was brought before the 

police station from Guwahati. Later Pw 2 went to his house.  

The defence declined to cross examine the said witness. 

10. Pw 3 Dipak Ghose deposed in his examination in chief that the 

occurrence took place about 4 months ago from the date of 

deposition. When he was standing in front of his house he saw police 

in Mithun Ghose’s house and that the police has seized a mobile 

phone from Mithun Ghose and he put his signature on the seizure 

memo.  

In his cross examination he stated that he has no knowledge as 

to the contents of the seizure memo as it was blank when he put his 

signature. He further stated that he has no knowledge as from whom 

the mobile was taken.    

11.  Pw 4 Sukleswar Deka deposed in his examination in chief that he 

was in his duty in police station and that he was asked by the police 

to put his signature on a paper. He stated that the police informed 

him that a mobile phone was seized and that the paper where he was 

asked to sign was a seizure memo.  

In his cross examination he stated that from whom the mobile 

was seized he do not know. He also stated that he did not read the 

paper where he put his signature nor has the police read over the 

same to him. 

12. Pw 5 Hiranya Das deposed in his evidence that he was in his duty in 

police station and then the police brought one accused in the police 

station and later on he heard that the mobile phone of that accused 
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person was stolen. He further stated that Mithun Ghose was in his 

duty as home guard.  

The defence declined to cross examine the said witness. 

13. Pw 6 Rajib Sarma deposed in his examination in chief that he was 

arrested and was brought by the police in Nalbari Sadar station and 

he was asked to submit his mobile and purse to the authority. After 7 

days of his arrest when he was released he asked for his belongings. 

When the same was not found he filed the ejahar. After one month 

he was called by the police for identification of his mobile and he was 

informed that the accused has been arrested. 

In his cross examination he stated that he was arrested in 

connection with a different case in Guwahati and was brought to 

Nalbari by the Additional S.P. He further stated that the Nalbari police 

did his body search and retained his belongings. He further stated 

that he do not know from whom and where the police recovered his 

mobile phone. He also stated that he do not know which home guard 

did his body search and that he gave his belongings to the Nalbari 

police authority. 

14. Pw 7 ASI Babul Chandra Saikia deposed in his evidence that on 

19/9/17 an ejahar was field before the O/C Nalbari by Rajib Sarma 

and the same was registered as Nalbari PS case no. 700/17 and 

entrusted him with the task of investigation. He stated that the place 

of occurrence is the Nalbari Sadar station. He recorded the statement 

of the witnesses.  He further stated that he gave a requisition to the 

SP office to track the mobile handset. Later the SP office gave him 

the data as to who was using the mobile. He found that Mithun 

Ghose who was a home guard was using the mobile. He then went to 

Mithun Ghose’s house and after search of his house he found the 

mobile and seized the same. On completion of investigation he 

submitted the charge sheet against the accused Mithun Ghose u/s 

379 IPC.  The charge sheet is marked as Ex 3. 
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In his cross examination he stated that he did not know where 

the mobile was kept and from where the accused person stole the 

same. He further stated that he was doing his duty as sheristedar. He 

further stated that at the time of occurrence various other police 

constable were present. Hiranya Das was the head constable at that 

time. He stated that he did not make the search of the accused 

person. A lady police was in duty on the date of occurrence but he 

did not record her statement. 

15. Now let me analyse whether prosecution has been able to discharge 

their burden and prove the guilt of the accused beyond reasonable 

doubt. 

16. In this instant case the thing stolen was a mobile phone from the 

possession of the Nalbari police authority without its consent. The 

informant was arrested and the police did his body search and kept 

the same in its authority. Neither the informant nor any of the 

prosecution witnesses have uttered that they have seen the accused 

person move the mobile phone from the possession of the police 

authority.  

17. Evidence of I.O reveals that the stolen mobile phone was recovered 

from the possession of Mithun Ghose and he seized the same in 

presence of the seizure witnesses Pw 3 and Pw 4. But, both of them 

admitted not to have known about the contents of Ex 1, i.e. seizure 

list and has also stated that they do not know from whom the mobile 

was seized. Moreover, the I/O deposed that he sent for a requisition 

to the SP to track the mobile handset and through the same the said 

handset was recovered. But the said requisition copy is not exhibited 

by the prosecution. Therefore, it is not clear if the article was stolen 

by the accused and recovered from him. 

18. Situated thus, I, therefore, find that the prosecution has failed to 

establish the guilt of the accused person beyond all reasonable doubt. 

As such, accused person Mithun Ghose is held not guilty of the 
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offence punishable u/s 379 of IPC and accordingly, he is acquitted 

and set at liberty forthwith. 

19. The bail bond furnished on behalf of the accused person shall remain 

in force for a further period of six months. 

 

20.  The seized article, if any, be returned to the original owner as per 

law in due course. 

 

 Given under my hand and seal of this court on this 8th day of August, 

2018. 

 

 

 

 

 

 

 

 

 

 

 

Rubina Yasmin 

        J.M.F.C. Nalbari 

 

 

 

 

APPENDIX 

 

Prosecution witness: 

PW 1 – Purna Kanta Namasudra 
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PW 2 – Pradip Kalita 

PW 3 – Dipak Ghose 

PW 4 – Sukleswar Deka 

PW 5 – Hiranya Das 

PW 6 – Rajib Sarma 

PW 7 – ASI Babul Chandra Saikia 

 

Defence witness: 

Nil  

 

Exhibits: 

Ext. 1 – seizure list  

Ext. 1(1) & 1 (2) – Signature of the witnesses 

Ext. 2 – Ejahar 

Ext. 2(1) – Signature of the informant 

Ext. 3 – Charge sheet 

Ext. 3(1) – Signature of I/O 

Ext. 4 – Sketch map 

Ext. 4(1) – Signature of I/O 

 

 

 

 

        Rubina Yasmin 

        J.M.F.C. Nalbari 


